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ORDER 
1 Pursuant to section 127 of the Victorian Civil and Administrative Tribunal 

Act 1998, the Application is amended as follows— 

• For the address of the land, substitute ‘390-394 Queen Street & 79-91 
Merton Street, Altona Meadows’. 

                                            
1  Helen Diprose, Michael Aquilina, June & Allan Henwood & Marilyn Montgomery all filed late 

statements of grounds and did appear at the hearing to apply to be joined as parties. They were not 
joined. Kathryn Kindred, Rohhit & Mrudula Rao, Trevor Campbell & Isaac Sane all filed 
statements of grounds but had not objected to the Council against the grant of a permit. They did 
not appear at the hearing. I have considered all these statements under s 98 of the Victorian Civil 
and Administrative Tribunal Act 1998. 
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2 Pursuant to section 127 and clause 64 of Schedule 1 of the Victorian Civil & 
Administrative Tribunal Act 1998, the permit application is amended as 
follows— 

• For the address of the land, substitute ‘390-394 Queen Street & 79-91 
Merton Street, Altona Meadows’. 

3 Pursuant to section 60 of the Victorian Civil and Administrative Tribunal 
Act 1998, Donna & Graeme Lauder, Enrico Trentini & Daniel Briffa are 
joined as parties to the proceeding. 

4 The decision of the Responsible Authority in relation to permit application 
no. PA1124010 is set aside. 

5 A permit is granted in relation to land at 390-394 Queen Street & 79-91 
Merton Street, Altona Meadows. The permit will allow—  

• Construction of a building ranging in height from two to four storeys 
comprising a gymnasium and dwellings with semi-basement car 
parking, a reduction in the statutory car parking rate and creation of 
access to a road in a Road Zone Category 1 in accordance with the 
endorsed plans 

6 The permit is subject to the conditions contained in Appendix A to these 
reasons. 

 
 
 
 
 
 
 
Geoffrey Code 
Member 
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APPEARANCES 

For Applicant Ms Tania Cincotta, Best Hooper Lawyers. She called the 
following expert witnesses— 

• Ms Catherine Heggen, town planner, Message 
Consultants Australia Pty Ltd 

• Ms Charmaine Dunstan, traffic engineer, Traffix 
Group Pty Ltd 

For Responsible Authority Ms Louise Lunn, town planner, Louise Lunn Planning2 

For Referral Authority Mr Frank Deserio, VicRoads 

For Respondents Ms Scott Bach, for himself, Sunil Dsouza, Mrudula Rao, 
Darren & Anastasia Moritz, Steve Stojanovski, Kathryn 
Kindred, Ray & Willi Saunders, June & Allan Henwood, 
Isaac Stern3 

Mr Daniel Briffa, in person (22 & 24 May 2013) 
Mr Enrico Trentino, in person 

 

                                            
2  Mr Mark Tenner, town planner, Hobsons Bay City Council appeared for the Council for part of the 

hearing on 24 May 2013 when Ms Lunn was excused to appear in another Tribunal hearing. 
3  Mr Bach also made submissions on behalf of Mr Jian Huang, Mark & Kelley Steele, Clinton & 

Josephine Kellet, Samir & Emira Smailbegovic, Dean Sherrif,, Sue Bannister & Peter 
Pantazopoulos. Each of these persons did not file a statement of grounds contesting the 
Application.  Some had filed objections with the Responsible Authority. I granted leave to Mr 
Bach to make submissions on behalf of these person and I have taken those submissions into 
account under s 98 of the Victorian Civil and Administrative Tribunal Act 1998 without joining 
any of those persons as parties. Mr Bach tendered a petition signed by about 54 persons objecting 
to the grant of a permit. The petition included no grounds on which the objections were brought. In 
accordance with established practice, I informed Mr Bach that the petition would not be given any 
weight. 
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INFORMATION 

Brief description of 
Proposal 

Eighty dwellings and a gymnasium in a four-storey 
building, including a semi-basement car park. 

Seventy dwellings are two-bedroom, seven are one-
bedroom and three are three-bedroom. The basement 
accommodates 82 car spaces. 

Nature of Proceeding Application under section 79 of the Planning and 
Environment Act 1987  

Planning Scheme Hobsons Bay Planning Scheme 

Zone and Overlays Residential 1 Zone (R1Z) 

The land adjoins a Road Zone Category 1 (RDZ1) 
(Queen Street) 

Permit Requirements Clause 32.01-1 (use of land in R1Z for a gymnasium) 
Clause 32.01-4 (constructing two or more dwellings 
on a lot in R1Z) 
Clause 52.06 (reduction of visitor parking 
requirements) 
Clause 52.29 (alteration of access to Queen Street 
being a road in RDZ1) 

Relevant Scheme policies 
and provisions 

Clauses 11, 15, 16, 21.03, 21.06, 21.07, 22.04, 22.07, 
32.01, 52.06, 52.29, 52.35, 52.36 & 65 

Land Description The land is on the southeast corner of Queen Street 
and Merton Street, Altona Meadows. It is irregular in 
shape and comprised a number of lots. It has a 
frontage of about 110 m to Merton Street and about 80 
m to Queen Street. It has an area of about 5,938 sq m. 
The land is vacant and contains no vegetation. 

Tribunal Inspection 23 May 2013 (unaccompanied inspection of subject 
land, the centre, the rear yards of the dwellings at 11, 
12, 13, 14, 16, 17 & 18 Graham Court, and the 
surrounding area) 
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REASONS 

Background 
1 Noordenne Building Pty Ltd (Noordenne) applied to the Hobsons Bay City 

Council for a permit under the Hobsons Bay Planning Scheme (the scheme) 
to construct a four-storey building containing 80 apartments and a 
gymnasium on vacant land on the southeast corner of Queen Street and 
Merton Street, Altona Meadows (the land). 

2 More than 20 persons objected to the grant of a permit. Noordenne applied 
to the Tribunal to review the Council’s failure to decide the permit 
application within the prescribed period. The Council is deemed to have 
refused a permit.4 

3 The Council’s independent urban design consultant had supported the grant 
of a permit subject to some changes.5 The Council’s planners had 
recommended the issue of a notice of decision to grant a permit subject to 
conditions. After Noordenne applied to the Tribunal, the Council decided to 
refuse to grant a permit.6 

Issues 
4 The land adjoins an established residential area comprising mainly single-

storey, and some two-storey, detached dwellings. The Respondents are 
owners or occupiers of these dwellings (the residents). 

5 A large four-storey building on vacant land adjoining this form of dwelling 
is a significant change to the urban fabric of the surrounding area. The 
extent of this change is fundamentally what the residents are alarmed about. 
I acknowledge that their concerns are genuinely held. Many said they were 
wholly unaware of the relevant recent planning history of the land, to which 
I will shortly refer. 

6 My task is to determine whether the Council made the correct and 
preferable decision. In doing so, I do not have regard to whether the extent 
of change to the use or development of the land is acceptable but to whether 
the use or development is an acceptable planning outcome having regard to 
the provisions of the scheme as they relate to the land. 

7 I have decided the Council did not make the correct and preferable decision. 
I will grant a permit subject to conditions, mainly because— 

                                            
4  Victorian Civil and Administrative Tribunal Act 1998 s 4(2)(d). 
5  Mr Robert McGauran, architect of McGauran Giannini Soon Pty Ltd, in a report to the Council 

dated May 2012. 
6  The Council was unable to make this decision once Noordenne had applied to the Tribunal, but it 

established the Council’s grounds on which it sought to contest the Application. 
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• A higher density residential development is consistent with the policy 
in the scheme. 

• The development appropriately responds to a structure plan adopted 
by the Council for the land. 

• The design of the development mitigates unreasonable off-site 
amenity impacts. 

Policy 
8 The land is L-shaped and is opposite the Central Square Shopping Centre 

(the centre) on the southwest corner of Queen Street and Merton Street. 
The centre is a neighbourhood activity centre (NAC). Abutting land to the 
east and south of the subject land and in the general vicinity of the centre is 
largely developed for single-storey dwellings.  

9 I am satisfied the proposal responds positively to the State and local policy 
context in the scheme, particularly in relation to housing and activity 
centres.  

10 The predominant housing form of a single dwelling on a larger lot means 
that there is a need to provide more diverse housing forms to meet changing 
community needs. There are only some limited emerging townhouse forms 
in the surrounding area. It is both State and local policy to provide a range 
of dwelling types. 

11 The land is a strategic redevelopment site (SRS) under State policy because 
of its size and its proximity to the centre and public transport services. More 
intensive housing forms are encouraged in a SRS. Two bus routes run past 
the land. One provides a service to Laverton Station, about 1 km away. 

12 Local policy encourages medium and higher density housing around 
activity centres.7 

13 State and local policy also encourages more intensive housing if it respects 
neighbourhood character. The residents correctly submitted that the 
proposal is significantly different in character to the surrounding 
predominantly single-storey dwelling forms. However, it is well-established 
that respect for existing character does not require mimicry and must 
embrace notions of reasonable change in urban form. It calls for a 
comfortable fit in a broad sense. Existing character may include emerging 
character. 

14 Local policy seeks development that respects and enhances a preferred 
neighbourhood character. Character can include emerging or preferred 
character. Local policy includes the land in the Altona Meadows character 
precinct. In this broad area, the preferred character is to maintain and 
strengthen uniformity in building siting, openness of the streetscapes and 

                                            
7  The scheme cl 21.03 (objective 7 and strategies) & cl 22.04. 
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the garden settings of dwellings. The Council and residents submitted the 
proposal does not respect this preferred character. 

15 Respect for character is a policy not a mandatory requirement. As with all 
policies, I must apply it flexibly in the circumstances of individual cases. I 
must balance it against other relevant policies in favour of net community 
benefit and sustainable development for the benefit of present and future 
generations.8 In balancing policies, the circumstances in this proceeding 
require greater weight to be given to the following relevant factors— 

• The strong State and local policy support for medium and higher 
density housing and diverse land uses for the land. 

• The land is a large vacant SRS where it is more reasonable to expect 
that a new character will be established. 

• The policy for the precinct covers a broad area and makes no 
distinction between locations in the residential hinterland settings and 
those, as in this case, on major intersections and opposite activity 
centres. 

• The Council policy direction for the land, to which I will now refer, is 
very clearly for a very different character to the predominant form of a 
single-storey dwelling on its own lot. 

16 Accordingly, and in the context of the scheme as a whole, the proposal 
makes a satisfactory response to character policy. 

Agreement and structure plan 
17 In deciding this Application, I may take into account any agreement made 

under s 173 affecting the subject land or any relevant adopted strategic plan 
adopted by the Council.9 

18 In 2006, the Council owned a part of the land, being the land fronting 
Queen Street and the northern part fronting Merton Street (together, the 
northern portion). This part was about 60% of the area of the land. It 
recognised the northern portion as having potential having strategic 
redevelopment potential and proposed to sell it for development. Its 
expression of interest document promoted a medium density mixed 
development that formed part of an activity spine along Queen Street that 
included the centre.10 

                                            
8  The scheme cl 10.04. 
9  Planning and Environment Act 1987 s 60(1A)(g) & (i), and s 84B(2)(h). 
10  This was consistent with the Council’s plan for the Central Square NAC seeking diverse uses and 

medium or higher density housing on surrounding land and this plan included the subject land 
(Hobsons Bay Activity Centres Strategy – Individual Centre Plan: Central Square Altona 
Meadows, March 2006, pages 1-3). 
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19 In 2008, the Council sold the northern portion to Noordenne.11 Noordenne 
entered a registered s 173 agreement with the Council and agreed to— 

• Prepare a structure plan for the northern portion providing for a 
number of design outcomes and submit it to the Council for its 
approval. 

• Apply for a permit consistent with the structure plan as approved by 
the Council. 

20 Noordenne owned the balance of the land, being the land to the south 
fronting Merton Street. Noordenne prepared the structure plan for its entire 
holding (ie the land in this proceeding) which the Council adopted on 8 
March 2011.  

21 The Council tendered the approved structure plan. It includes various ‘key 
principles’, the first of which is to ‘ensure a vibrant, diverse and integrated 
activity centre environment, incorporating opportunities for mixed uses’. 
Other principles seek activities to complement the centre, a prominent 
corner form, a transitional built form to the residential interface, an active 
frontage at ground level and architectural quality. It is a single drawing. It 
provides for 2-3 storey commercial/medical use at the street corner and 1-2 
storey commercial to the east and south of the land. It also provides for a 
landscaped buffer and ‘traditional form’ (which I take to mean ‘traditional 
built form’) on the sensitive residential interface to the east and south. The 
structure plan does not expressly encourage residential use, other than to 
encourage ‘mixed use’ and a supporting document seeking to promote 
office, medical, residential and carwash uses. 

Weight to be given to agreement and structure plan 

22 Mr Bach made various submissions expressing concern about the Council 
transacting the sale of the northern portion contrary to the expression of 
interest document and about the agreement departing from the expression of 
interest document. These matters are not matters relevant to the determining 
this Application and I am unable to make any finding about the Council’s 
conduct. 

23 I do not give significant weight to the agreement in determining this 
proceeding because the primary purpose of agreement is for the owner to 
prepare a structure plan for part of the land and for development proposals 
for that part to conform to the structure plan in the form in which it is 
approved by the Council. 

24 I give limited weight to the structure plan, mainly because it was not subject 
to public scrutiny and because it has not been incorporated or referred to in 
the scheme. 

 

                                            
11  In fact, it was sold to an entity related to Noordenne. 
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Response to the structure plan 

25 I agree with the Council’s officer’s three-page assessment that supports the 
proposal’s response to the fifteen key principles in the structure plan  

26 Residential use is, nonetheless, consistent with the structure plan. The 
Council did not submit to the contrary but opposed its extent as the 
dominant use. The Council opposed the limited commercial use of a 314 sq 
m gymnasium.  The gymnasium is a satisfactory response to the 
encouragement of commercial uses on the land, given the constraints of a 
R1Z, the Council’s previous decision to refuse a carwash on part of the 
land, the subsequent establishment of medical facilities at the centre, and its 
prominent location at the corner. 

27 The Council did have scope to act to remove or amend the constraints on 
commercial use of the land embodied in the R1Z. After the Council adopted 
the structure plan, Noordenne asked the Council to prepare an amendment 
to the scheme to rezone the land to the Mixed Use Zone to, among other 
things, facilitate a greater range of commercial use but the Council refuse to 
prepare the amendment and preferred to first consider Noordenne’s permit 
application the subject of this proceeding. The Council has taken no further 
steps to prepare this or any other amendment for the land. 

28 The proposal responds to the recommended 3 m wide landscaped buffer 
along the residential interfaces. There is a buffer between 5.1 m and 8.9 m 
wide on the 85 m long interface with the rear boundaries of the seven 
dwellings at 12 to 18 Graham Street. There is a buffer between 1.5 m and 
7.4 m wide to the 40 m long interface with the north side boundary of 18 
Graham Street. The length that does not exceed 3 m is only about 7 m out 
of the 40 m. There is a buffer of more than 3 m only to the rear 8 m of the 
38 m long interface with the north boundary of 93 Merton Street. This is 
reasonable because the interface incorporates the vehicle entry point and the 
buffer area corresponds with the rear garden at that interface. 

29 The Council and residents had two main built form concerns. 
Four-storey built form 

30 The first concern is the four-storey built form and the residential interface. 
The proposal is formally a four-storey building but comprises three-storeys 
above a semi-basement car park that projects above the ground a maximum 
of 1.8 m. 

31 The proposal responds satisfactorily to the three-storeys maximum referred 
to in the structure plan, mainly because the top floor has a smaller floorplate 
that than the levels below and is well set back from the residential 
interfaces. It is setback— 

• between 7.8 m and 10.2 m from the 85 m long interface with the rear 
boundaries of the seven dwellings at 12 to 18 Graham Street, 
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• 33 m from the 38 m long interface with the north boundary of 93 
Merton Street, and 

• between 8.9 m and 11 m from the 40 m long interface with the north 
side boundary of 18 Graham Street. 

32 I have also come to this conclusion having regard to the scheme not 
including any preferred or mandatory height controls for the land or any 
other overlays relating to built form. I have also had regard to Ms Heggen’s 
evidence about the response to the higher density guidelines and to Mr 
McGauran’s report to the Council. 

Street frontage activation 

33 The second concern is the activation of the street frontages. The proposal 
includes a semi-basement gymnasium with a glazed wall about 40 m long at 
the street corner, setback about 5 m and 8 m from the footpath at the corner. 
There are four external stairs providing access from the footpath down 
about 1 m to a terrace about 5 m wide where people can relax outside the 
gymnasium. Given the constraints to commercial use in the R1Z, the degree 
of activation for non-residential use is satisfactory. 

34 The balance of the frontages to Queen Street and Merton Street include a 
pedestrian entrance to each street located mid-block. There will therefore be 
regular movement of people in and out of the building at these locations. 

35 It also includes a landscaped interface to part semi-basement wall and part 
wall directly below overhanging balconies above. The interface at this level 
is about 1.7 m high and I agree with the Council and residents that this part 
of the interface at this level is not activated. However, above this part of the 
interface are three levels of dwellings each with glazing and balconies off 
living rooms facing the street. The lowest balconies are about 1.7 m above 
the footpath level and setback between 1.3 m and 4.5 m from the footpath. 
The balcony screens are standard height of about 1 m and are visually 
permeable. Accordingly, there will be sufficient visual presence of people, 
surveillance of the street and night light to provide a reasonable degree of 
activation in these parts of the interface. I am satisfied, overall, with the 
degree of street activation 

36 For the above reasons, the proposal responds satisfactorily to the structure 
plan. 

Amenity impacts 
37 The issues of concern to the Council and residents were overlooking, 

overshadowing, visual bulk, security and noise. 

Overlooking 

38 In general terms, overlooking is addressed by either 1.7 m high balcony 
screens or 1.7 m screens to habitable room windows where those balconies 
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and windows fall within the distances in the ResCode standard. For the 
avoidance of doubt, even though some the east-facing balconies at the 
topmost level at just beyond the standard distance, they should be screened. 

39 The sections show the east and south-facing balconies at the two lower 
levels of dwellings having a 1.7 m high vertical screen and the balcony at 
the topmost level (which is further setback) having a 1 m high vertical 
screen above which sits a further 0.7 m high screen at an angle of about 45 
degrees. The latter effectively restricts overlooking to the same extent but 
has the advantage of improving internal amenity to the balcony. It is not 
clear to me why the designers have not employed this technique at the two 
lower levels. I will include a condition providing this option. 

Overshadowing 

40 I accept Ms Heggen’s opinion that, in applying the ResCode overshadowing 
standards, the impacts are acceptable. At the equinox between 9 am and 3 
pm, the only impacts are to 18 Graham Court and 93 Merton Street. For the 
former, its secluded private open space is only marginally affected beyond 
existing fence shadows up to about 11 am. Those impacts are mitigated by 
extensive perspex roof covering along the side boundary. No habitable 
room windows are affected. For the latter, the shadows fall within existing 
boundary fence shadows. 

41 The residents of 18 & 14 Graham Court also put their shadow concerns on 
an energy efficiency footing. 

42 The residents at 14 Graham Court have solar panels on an outbuilding in the 
rear yard, about 6 m from the land. They are concerned that the panels will 
be shadowed during winter months. Given their rooftop location, I am 
unable to determine whether any shadows from the proposal will fall on the 
panels. Consequently, am I unable to determine whether any impact is 
unreasonable. On the evidence before me, shadows may impact the panels 
for a small part of the day during a period in the middle of winter and this is 
not the basis to require a significant change to the proposal. 

43 The resident of 18 Graham Court submitted that he has no panels but has 
entered a contract for their provision on his roof. The scheme does not 
recognise impact on potential energy efficiency measures. Even if it did, I 
am also unable to determine impact on potential panels given the height of 
the pitched roof at 18 Graham Court and the range of possible roof 
locations. Again, I do not discount the possibility that, if panels are 
installed, there may be some shadowing in mid winter. 

Visual bulk 

44 Visual bulk impacts must be tempered by the strategic context of the land, 
being the support for medium and higher density development of the land 
and its location on a main road corner and opposite the centre. One 
important indicia of bulk is setbacks. Although ResCode standards do not 
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apply, the proposal meets those standards. Residents’ concern are no doubt 
heightened by the absence of built form at the moment and the length and 
height of the proposal. However, the visibility of a large new built form is 
not the test. It is whether the proposal is an acceptable planning outcome. 

45 Having regard to all these factors, I consider the proposal presents as 
excessively bulky from 18 Graham Court which interfaces the proposal on 
its north and west boundaries. I adopt the recommendations of Ms Heggen 
to the effect that two dwellings (one on each of the second and third storey) 
in this location should be removed along this interface. The one most 
proximate to 18 Graham Court should be partly replaced with a terrace and 
specified nearby balconies should be reconfigured on both these storeys to 
reduce bulk. The changes should be generally in accordance with Revision 
E plans, tendered at the hearing, to give effect to Ms Heggen’s 
recommendations. 

Noise 

46 Noise from residential use of dwellings, including balconies, is not a 
recognised amenity impact. Noise from vehicle use, including garbage 
vehicles, in the semi-basement (including use of the ramp) is unlikely to be 
unreasonable given the traffic generation, but I will include a condition 
requiring an acoustic assessment. 

Security 

47 Some residents expressed concern about security relating to use by 
strangers of the secluded common open space on the west side of the rear 
boundaries of the seven dwellings at 12 to 18 Graham Court. This is an 
unreasonable concern given scope for a future owners corporation to secure 
the space for exclusive use by residents and their visitors. Some residents 
also expressed concern about criminal activity beneath the balconies at the 
ground level facing Queen Street and Merton Street. The plan show the 
deeper sections of those balconies are walled and enclose water tanks. The 
other section of overhang are a maximum of about 1 m. These offer no real 
scope for congregation by strangers, especially given the restraining effect 
of the landscape concept. In any event, the opportunity for surveillance 
from the dwellings will militate against such activity. 

Other issues 
48 I briefly refer to some other grounds relied upon by the residents. 
Traffic and parking 

49 The Council and VicRoads have no concerns with traffic and parking, 
subject to appropriate conditions. 

50 The residents nonetheless raised a range of issues relating to the basement 
design, the visitor parking reduction and the adequacy of spaces for 
gymnasium use. 
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51 I rely on Ms Dunstan’s opinion that, subject to minor re-design, the 
basement layout is satisfactory. It is a significant advantage that the 
basement has two entrances, one to both Queen Street and Merton Street. 
The entrance points are appropriately distant from the intersection and 
existing and proposed works provides adequate access from those roads. 

52 There is no statutory parking requirement for a gymnasium. The Council 
accepts the opinion of Ms Dunstan, based her review of traffic generation 
surveys at various gymnasiums around Melbourne, that 10 spaces 
(including two for staff and one disabled space) are reasonable for a 
gymnasium of the size and type proposed. These are provided in the at-
grade car park off Queen Street. Minor changes to the layout of this at-
grade parking area, including the disabled space, are required in accordance 
with the recommendations of Ms Dunstan. 

53 The statutory visitor parking requirement for the dwellings is 16 spaces for 
80 dwellings. As I will require two of the dwellings to be removed, the 
statutory requirement is reduced to 15 spaces. The requirement may be 
reduced (even to zero) based on various factors, including demand and 
parking availability. I accept Ms Dunstan’s demand surveys which show 
that peak demand for spaces would not exceed 9 or 10 spaces. Peak demand 
is Friday evening and Saturday and Sunday afternoon and evening, which 
are unlikely to be peak gymnasium times. 

54 It is reasonable that these 9 or 10 spaces be provided partly on the land and 
partly in nearby streets. At peak demand times, some of the at-grade spaces 
off Queen Street for gymnasium customers are likely to be available. The 
remaining spaces can be met on-street in the local area, particularly having 
regard to Noordenne’s intention to formalise (following some works) the 
provision of nine kerbside spaces in Merton Street adjoining the land. The 
other reason I am prepare to reduce the visitor parking requirement to zero 
is the availability of nearby bus services which link the land to a premium 
railway station about 1 km away at Laverton. 

55 The removal of one one-bedroom and one three-bedroom dwelling, as I 
propose, reduces the statutory parking requirement for residents from 83 to 
80 and therefore the provision of 82 resident spaces in the basement meets 
that requirement. 

Internal amenity 

56 The dwellings have a good standard of internal amenity. The longer, 
narrower shape of the land and building means the designer has been able to 
provide a broader dwelling size and this means good daylight to habitable 
rooms. As well, there are two entrances and lifts. At least one entrance will 
have ramp access to meet disability requirements which is important given 
the semi-basement presentation. The passages are at least 1.6 m wide which 
Ms Heggen submits are wider than the building law requirements, although 
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not as wide as recommended by Mr McGauran. There are generous 
common secluded open spaces for use by residents and their visitors. 

57 Behind the gymnasium at the intersection of the streets is a lightcourt lobby 
that enters a light court and terrace that in turn leads to the rear open space. 
I concur with the recommendation of Ms Heggen that the amenity of this 
space would be enhanced if the glazed entry width to the open space was 
increased from about 3.8 m to about 6.5 m and its orientation moved from 
the east to the southeast. This requires removal of part of a dwelling above 
the ground level lobby.  

58 Many balconies are divided into balconies serving two adjoining dwellings 
(eg dwellings 1.18 and 1.19) and the two separate parts must be separated 
by privacy screens to a height no less than 1.7 m. The plans do not clarify 
this provision. I will include an appropriate condition. 

Conclusion 
59 The residents, particularly those represented by Mr Bach, have expressed 

genuinely concerns about the scale and impact of the proposal, including 
upon the character of the surrounding residential area. I discern concern that 
there has been little or no consultation with them or other residents in their 
community by the Council about the events since about 2006 leading to the 
making of the permit application, including the decisions to sell the land, to 
enter the agreement and to approve the structure plan. 

60 As I have previously stated, my task is not to consider and make findings 
about these events but to consider whether the proposal is a reasonable 
planning outcome having regard to the scheme and other relevant 
considerations under planning law and whether a permit should be granted. 
For the reasons I have outlined, my finding is that the Council has not made 
the correct and preferable decision on the permit application and a permit 
should be granted. 

61 The decision of the Council will be set aside and a permit granted subject to 
conditions. 

 
 
 
 
 
 
Geoffrey Code 
Member 
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APPENDIX A 
 

PERMIT APPLICATION NO: PA1124010 

LAND: 390-394 Queen Street & 79-91 Merton 
Street, Altona Meadows 

WHAT THE PERMIT ALLOWS: Construction of a building ranging in 
height from two to four storeys comprising 
a gymnasium and dwellings with semi-
basement car parking, a reduction in the 
statutory car parking rate and creation of 
access to a road in a Road Zone Category 
1 in accordance with the endorsed plans 

 

CONDITIONS 
 
Amended plans 

1. Before the development starts, three copies of revised plans drawn to scale and 
dimensioned, must be submitted to and approved by the Responsible Authority. 
When approved the plans will be endorsed and will then form part of the permit. 
The plans must be substantially in accordance with the plans prepared by Mills 
Gorman Architects drawing nos. TP00 to TP09 (inc) all Rev D dated 12 
November 2012, but modified to show to the satisfaction of the Responsible 
Authority— 
a) The reconfiguration of the Queen Street vehicle entry/exit point, the at-

grade car parking spaces access from this point, and the refuse area and 
landscaping at this point by incorporating the following, but not limited to— 

• The changes necessary to give effect to conditions 35 to 40 as required 
by VicRoads. 

• A landscape strip no less than 4.5 m wide in the Queen Street road 
reserve adjoining the north-east corner of the at-grade car park and 
east of the vehicle entry/exit crossover. 

• A landscape strip no less than 1 m wide and about 22 m long in the 
road reserve along the eastern side of the at-grade car park and 
adjoining the footpath between Graham Court and Queen Street. 

• No less than 10 car spaces in total for gymnasium staff and customers. 

• The disabled space moved about 300 mm north to provide a 2.4 m 
wide space and 2.4 m wide shared area (ie a 4.8 m wide envelope) in 
accordance with Australian Standard AS2890.6-2009. 
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• A swept-path diagram demonstrating that a private refuse collection 
vehicle can appropriately manoeuvre to enter and exit the site in a 
forwards direction. 

• A secure screened area to accommodate the large refuse bins. 

• Bollards on the south side of the car park to prevent vehicle access to 
and from Graham Court. 

The above requirements may require a slight setting-back of the ground-
floor building envelope and changes must be documented accordingly. 

b) The deletion of part of dwellings 1.27 & 1.31 and the reconfiguration of 
dwellings 1.27, 1.28, 1.29 & 1.30 (including associated balconies and 
terraces) generally in accordance with the plans prepared by Mills Gorman 
Architects drawing nos. TP04 & TP08 both Rev E dated 20 May 2013. 

c) The deletion of dwelling 2.27 and the reconfiguration of dwellings 2.25 & 
2.26 (including associated balconies and passages) generally in accordance 
with the plans prepared by Mills Gorman Architects drawing nos. TP05 & 
TP08 both Rev E dated 20 May 2013. 

d) The inclusion of a window to the lightcourt near dwellings 1.23  & 2.20 
generally in accordance with the plans prepared by Mills Gorman Architects 
drawing nos. TP04, TP05 & TP08 all Rev E dated 20 May 2013. 

e) Details of any measures required to demonstrate that all of the east and 
south facing balconies and habitable room windows have a 1.7m high screen 
and/or any other device (including the angled screen as shown at the top 
storey in section 4 on drawing no. TP08) to ensure overlooking is not 
possible into the secluded private open space of the dwellings at 12 to 18 
Graham Court.  

f) The location of all service meters located in the front of and incorporated in 
the design of the building. 

g) All support columns in the basement set back between 0.25 m and 1.25 m 
from the ends of the car spaces so as not to restrict manoeuvring or car door 
opening space. 

h) Car spaces in the basement adjacent to the lift core and to some storage 
cages with at least 300 mm clearance (ie at least 2.9 m wide) in accordance 
with clause 52.06-8 of the scheme. 

i) Notations on the basement and ground-floor layout plans illustrating that the 
respective ramp gradients and headroom clearances comply with Australian 
Standards or some other suitable alternative.  Section diagrams may also 
prove useful to demonstrate this standard being satisfied. 

j) Elevation details of the storage lockers in the car park showing the provision 
of no less than one storage unit per dwelling of at least 6 cubic metres. 

k) Provision of appropriate lighting in the car park. 

l) Details showing locations for future signage, for the gymnasium, on the 
building in accordance with a coordinated signage concept package. 
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m) All roof top plant lift overruns, service entries, communication devices, 
television aerials and other technical attachments located externally to be 
treated as part of the overall design. These facilities must be positioned to 
prevent unreasonable noise and visual impact. 

n) The location of any external air-conditioners including condenser units 
appropriately concealed from view. 

o) The location and design of all downpipes. 
p) Details of the design of mail boxes drawn to a scale of 1:50; mailboxes to be 

integrated into the overall entry/foyer(s) design, to be visually unobtrusive 
and secure together with space for newspaper delivery. The mail boxes must 
be located at the junction of the road reserve(s), face the street to allow mail 
delivery from the footpath area and display the street number in accordance 
with the requirements of Australia Post. 

q) Detailed design of the common concourse areas to be attractive, functional, 
safe and accessible. 

r) Common doors providing pedestrian access to the residential lift foyer 
shown as automatic sliding doors to facilitate unimpeded access. 

s) The positioning of all plant and equipment (including air conditioning units, 
heating units, hotwater systems, etc) which is proposed to be located 
externally. Such plant and equipment must be positioned to prevent 
unreasonable noise and visual impact. 

t) Electricity connections to the dwellings provided underground. 

u) A detailed schedule of all external materials and finishes. The schedule must 
show the materials, colour (including two sets of colour samples) and finish 
of all external walls, roof, fascias, window frames and paving (including car 
parking surfacing).  The driveways are to incorporate a high quality finish 
and not plain concrete. 

v) A Sustainable Design Statement (SDS) detailing sustainable design 
initiatives to be incorporated into the development must be submitted to the 
Responsible Authority for approval.  The SDS must outline the proposed 
sustainable design initiatives within the development such as (but not 
limited to) energy efficiency, water conservation, stormwater quality, waste 
management and material selection. The development must be constructed 
in accordance with the approved SDS to the satisfaction of the Responsible 
Authority. 

w) The proposed landscape treatment of the site including the location of all 
proposed species. An emphasis must be placed on maximising the use of 
native drought-tolerant species. The landscape plan must include but not be 
limited to species selection in accordance with Hobsons Bay Plant 
Selections for Commercial and Industrial Premises 2007. Planting locations 
and type should be selected for durability, ease of maintenance, to provide 
aesthetic quality. 

x) The provision of parking for 25 bicycles in the basement generally in 
accordance with the plans prepared by Mills Gorman Architects drawing no. 
TP03 Rev E dated 20 May 2013. 
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y) The provision of screens to a height no less than 1.7 m between adjoining 
balconies. 

Layout not altered 
2. The use and development as shown on the endorsed plans must not be altered 

without the written consent of the Responsible Authority. 
Landscaping 

3. Before the plans are endorsed under condition 1, a bank guarantee or bond of 
$10,000 must be lodged by the owner with the Responsible Authority to ensure 
the satisfactory establishment of landscaping works. Once landscaping has been 
completed in accordance with the endorsed landscaping plan, the Responsible 
Authority must be notified so that a site inspection can confirm the landscaping is 
compliant, and a 6 week establishment period will commence. The bank guarantee 
or bond will be returned after landscaping has been initially maintained for that 
period to the satisfaction of the Responsible Authority. After the establishment 
period, the landscaping must be maintained in accordance with the endorsed 
landscaping plan to the satisfaction of the Responsible Authority. 

4. Before the use allowed by this permit starts or before the building is occupied, 
landscaping works as shown on the endorsed plans must be completed and 
thereafter must be maintained to the satisfaction of the Responsible Authority. 

Consolidation of titles 

5. Before the development starts, an application must be made under the Subdivision 
Act 1988 to Hobsons Bay City Council to consolidate the land the subject of this 
permit pursuant to the Subdivision Act 1988, being the land described in 
Certificates of Title Volume 10215 Folio 292, Volume 10215 Folio 293, Volume 
10215 Folio 294, Volume 10215 Folio 295, Volume 10215 Folio 296, Volume 
11103 Folio 765, Volume 10873 Folio 388, Volume 10058 Folio 191, Volume 
10058 Folio 190 & Volume 11158 Folio 297. 

Waste/Recycling Management Plan 

6. Before the building is occupied, a Waste/Recycling Management Plan must be 
submitted to and approved by the Responsible Authority.  The Waste/Recycling 
Management Plan must include, to the satisfaction of the Responsible Authority:  
(a) How the collection of waste and recyclable materials will be managed.  

(b) The frequency at which waste and recyclable materials will be collected.  
(c) Where and how waste and recycling will be stored within the site.  

(d) How the emission of odour caused by waste and recyclable materials stored 
on the site will be controlled. 

(e) Bin storage areas sufficient to cater for the amount of waste/recycling likely 
to be generated on the site. 

(f) The type of bins to be used on the site. 
(g) Any screening and ventilation to be provided in association with the storage 

of waste/recycling on the site.  
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(h) Who will be responsible for taking bins in and out for collection, and where 
bins will be collected from. 

(i) How recycling will be collected from the site and from where it will be 
collected. 

(j) The hours during which waste and recycling may be collected, which must 
not be outside the hours of 7 am and 8 pm Monday to Saturday or 9 am and 
8 pm Sunday and public holidays. 

(k) Access routes for private waste collection vehicles that do not rely on 
reversing movements, if private waste collection is utilised. 

(l) A restriction on the compaction of refuse and the breaking up of bottles 
while the collection vehicle is stationary at or near the site. 

(m) Any other relevant matters. 

7. The Waste/Recycling Management Plan approved under condition 6 must be 
complied with to the satisfaction of the Responsible Authority. 

Completion 
8. Once the development has started, it must be continued and completed to the 

satisfaction of the Responsible Authority.  
9. Before of any part of the site is occupied or is used, all buildings and works 

specified in this permit must be completed to the satisfaction of the Responsible 
Authority. 

Entrances 
10. Building entrances must be constructed in accordance with Australian Standard 

AS1428-1977 - Design Rule for Access by the Disabled.  
Street and dwelling numbers 

11. Before the building is occupied, street numbers contrasting in colour to the 
background must be fixed as near as practicable to both Queen and Merton Street 
frontages. Separate dwelling numbers must be placed adjacent to the front 
entrance of each dwelling, such numbers must be clearly legible from the access 
corridors. 

Services 

12. All service pipes (including downpipes), fixtures and fittings must be concealed 
on exposed elevations to the satisfaction of the Responsible Authority.  

13. Equipment, services and architectural features (other than those shown on the 
endorsed plan) must not be above the roof level of the building unless otherwise 
agreed to in writing by the Responsible Authority. 

Nature strip 

14. If the nature strip is damaged during construction of the development or during 
the construction of any services, it must be reinstated and made good by the owner 
and at the owner’s full cost to the satisfaction of the Responsible Authority. 

 

 



VCAT Reference No. P371/2013 Page 20 of 23 
 
 

 

Car parking 
15. Before the building is occupied, areas set aside for parked vehicles and access 

lanes as shown on the endorsed plans must be: 
(a) Constructed to the satisfaction of the Responsible Authority.  

(b) Properly formed to such levels that they can be used in accordance with the 
plans. 

(c) Surfaced with an all-weather seal coat to the satisfaction of the Responsible 
Authority. 

(d) Drained to the satisfaction of the Responsible Authority. 
(e) Line-marked to indicate each car space, access lane and the direction of 

traffic to the satisfaction of the Responsible Authority. 
16. The car parking allocation as designated on the endorsed plans and referred to in 

condition 1 must be complied with at all times and to the satisfaction of the 
Responsible Authority. 

Services 
17. All basic services, including water, electricity, gas, sewerage and telephone must 

be installed underground and located to the satisfaction of the Responsible 
Authority.   

18. The site must be connected to a legal point of discharge to the satisfaction of the 
Responsible Authority.  

19. The entire development site must be connected to the existing underground 
drainage and sewerage systems to the satisfaction of the Responsible Authority.  

Works 
20. Vehicle crossings must be constructed in the locations shown on the endorsed 

plan to a standard satisfactory to the Responsible Authority. The relocation of any 
services including electricity poles, drainage pits, Telstra pits, fire hydrants and 
the like must be at the expense of the owner and approved by the appropriate 
authority prior to undertaking such works.  

21. Before the building is occupied— 
(a) The existing vehicle crossings in Merton Street must be removed and the 

footpath, kerb and channel reinstated and made good by the Responsible 
Authority at the full cost of the owner. 

(b) Works be carried out by the Responsible Authority at the full cost of the 
owner or otherwise to the satisfaction of the Responsible Authority to 
provide safe, indented kerbside parking along the Merton Street frontage. 

Amenity 

22. The gymnasium must at all times maintain an active frontage in such a manner 
that allows views into and out of the building to the satisfaction of the 
Responsible Authority.  A minimum of 75% of the glassed gymnasium facade 
must provide for unobstructed surveillance from the street into the building and 
vice versa.  Signage, shelving, blinds, awnings and/or similar must not be located 
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in a manner that prevents views into the building in accordance with this 
condition. 

23. Television aerials and or satellite equipment other than shown on the endorsed 
plans referred to in condition 1 must not be erected so that they are visible from 
beyond the perimeter of the site. 

24. Externally fixed clotheslines which would be visible from Queen Street or Merton 
Street must not be erected or used on the site. 

25. Sound or amplified equipment or loudspeakers must not be installed so as to be 
audible from outside the building.  

26. Noise caused on or emanating from the site must comply with the relevant State 
Environment Protection Policies including SEPP N-1 Control of Noise from 
Commerce, Industry and Trade. 

Construction  
27. Before any site works start, the owner must submit a Construction Management 

Plan (CMP) to the Responsible Authority for approval. No works are permitted to 
occur until the CMP has been approved by the Responsible Authority. When 
approved, the CMP will be endorsed to form part of this permit and must be 
implemented to the satisfaction of the Responsible Authority. The CMP must be 
to the satisfaction of the Responsible Authority and must include: 
(a) Hours for construction activity in accordance with any other condition of 

this permit. 
(b) Measures to control noise, dust, water and sediment laden runoff. 

(c) Measures to control mud, crushed rock or other debris being carries onto 
public roads or footpaths from the subject land. 

(d) Retention of public access to public roads and footpaths.  
(e) The location and design of a vehicle wash down bay for construction 

vehicles on the site, if required. 
(f) Measures to ensure that sub-contractors/tradespersons operating on the site 

are aware of the contents of the approved CMP. 
(g) The location of parking areas for construction and sub-contractors’ vehicles 

on the site, to ensure that vehicles associated with construction activity 
cause minimum disruption to surrounding premises and traffic flows.  

(h) Contact details of key construction site staff. 
(i) The location of any site sheds and the like. 

(j) Protection works and traffic control measures for Pier Street; and   
(k) Any other relevant matters. 

28. Except with the written consent of the Responsible Authority, no construction or 
demolition works must be carried out outside the hours 7 am to 6 pm Monday to 
Friday and 8 am to 6 pm Saturday.  No works must be carried out on Sundays, 
ANZAC Day, Christmas Day or Good Friday.  All site operations must comply 
with the EPA’s relevant Guidelines on Construction and Demolition Noise. 
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Drainage 
29. Before the development starts, stormwater drainage design plans must be prepared 

to the satisfaction of the relevant Building Surveyor. An application must be made 
to Hobsons Bay City Council for a Legal Point of Discharge for the disposal of 
stormwater from the land and to obtain the relevant standards for the drainage 
system.  An on-site storm water detention system will be required if the volume of 
stormwater exceeds the capacity of the legal point of discharge.   

Mail 

30. Provision must be made for a suitable structure or structures for receiving mail 
and newspapers. Such area must be kept clean and tidy. The structure must 
include separate provision for each dwelling or other premises to receive papers. 

31. Street numbers contrasting in colour to the background must be fixed at the front 
boundary of the property as near as practicable to, or on the letterboxes. Separate 
unit numbers must be placed adjacent to the front entrance of each dwelling, such 
numbers must be clearly legible from the access driveway.  

Retaining wall 

32. Any alteration of soil level involving an increased or decreased level at the 
boundary must be retained by the provision of an adequate retaining wall, which 
is constructed of brick or masonry or other suitable alternative approved by the 
Responsible Authority, to buttress the soil against the possibility of shift.  The 
construction of this retaining wall must be carried out by the owner.  The retaining 
wall must remain in place whilst any increase or decrease level is present.  

Fencing 
33. Before any construction or demolition works start, a secure fence must be 

provided around the perimeter of the land to prevent access to the land by 
unauthorised persons. This fence must be maintained for the duration of the 
construction and demolition, be a minimum height of 1.5 m (or such alternative 
height as is approved by the Responsible Authority), and be constructed to the 
satisfaction of the Responsible Authority. The gate or opening to the fence must 
be securely locked at all times when work is not being undertaken on the land. 

34. The boundary fences must be replaced to the satisfaction of the Responsible 
Authority at no less than 1.8 metres and no more than 2.0 metres in height and at 
the cost of the owner unless otherwise agreed to in writing by the Responsible 
Authority.    

VicRoads 
35. Before the development starts, amended plans must be submitted to and approved 

by VicRoads. When approved by VicRoads, the plans may be endorsed by the 
Responsible Authority and will then form part of the permit. The plans must be 
drawn to scale with dimensions, and two copies provided. The plans must be 
generally in accordance with the plans prepared by Mills Gorman Architects 
drawing nos. TP00 to TP09 (inc) all Rev D dated 12 November 2012 but modified 
to show the proposed crossover on Queen Street constructed in accordance with 
Drawing A entitled Crossover Detail attached to VicRoads’ correspondence dated 
29 January 2013. 
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36. Rubbish collection must be conducted on site. No rubbish bins must be lined-up 
along Queen Street for pick up or collection. 

37. Directional ‘No Right Turn’ signage must be located along the Queen Street 
access point. 

38. Before the development starts, a swept path analysis to satisfy the Austroads 
Guidelines for the appropriate design vehicle for all movements associated within 
the proposed access points, including how the largest design vehicle that could be 
reasonably anticipated to use the site may enter the development from Queen 
Street, must be prepared to the satisfaction of VicRoads. 

39. Before the development starts, a Functional Layout Plan must be prepared to the 
satisfaction of VicRoads. The Plan must be to scale and show the proposed access 
point to the development from Queen Street. The plan must include features such 
as pavement, kerb/shoulders, line markings power poles, trees, signage and other 
road furniture within 100 metres of the proposed access point. It must also 
include, in accordance with Austroads Guide to Road Design Part 4A – 
Unsignalised and Signalised intersections, a deceleration lane at the access point 
to the site from Queen Street. This is to provide a smooth left turning movement 
from Queen Street to the subject site and in effect not to impede upon the through 
traffic on Queen Street heading westbound. The deceleration lane must be 
designed in accordance with Austroads Design Guidelines.  

40. Any works associated with conditions 35 to 39 must be carried out at no cost to 
VicRoads. 

Acoustic 
41. Before the development starts, an acoustic report prepared by a qualified acoustic 

engineer is to be prepared to assess whether any acoustic attenuation measures are 
required to prevent unreasonable noise impacts on adjoining land used for 
dwellings including having regard to any applicable EPA guidelines as a result of 
basement entrance ramps, vehicular movements within the basements, basement 
grills and plant and equipment to the satisfaction of the Responsible Authority. 

Expiry 

42. This permit will expire if one of the following circumstances applies:  
(a) The development is not started within two years of the date of this permit. 

(b) The development is not completed within four years of the date of this 
permit.  

(c) The use for a gymnasium does not start within two years of the date the 
development is completed. 

The Responsible Authority may extend the periods referred to if a request is made 
in writing before the permit expires or within three months afterwards. 

 

--- End of Conditions --- 

 


